GARY N
V.
O-H CGE F SIRFACE M N NG RECLAVATI ON AND ENFCGRCEMVENT

| BLA 94-515 Deci ded April 8, 1998

Appeal s froma deci sion of Administrative Law Judge David Torbett
affirmng in part and reversing in part a decision by the Acting Drector,
Gfice of Surface Mning Recl anati on and Enforcenent, that an indivi dual
owned or controlled a conpany engaged in surface coal mining operations.

Affirned in part as nodified, reversed in part.

1.

SQurface Mning Gontrol and Recl amation Act of 1977:
Applicant Molator System QOanership and Gontrol

The CBMproperly determnes that an individual "owned
or controlled,” wthin the neaning of 30 CF. R §
773.5(b), a corporate entity engaged in surface coal
mni ng operations, when the individual fails to rebut
the presunption of ownership or control that derived
fromhis status as director, officer, and record owner
of 50 percent of the shares of the conpany.

SQurface Mning Gontrol and Recl amation Act of 1977:
Applicant Molator System QOanership and Gontrol

The presunption that an individual owned or controlled
a corporation, based on evidence of various factors set
forthin 30 CF R 8 773.5(b), cannot be rebutted by
evi dence that the individual termnated his enpl oynent
wth the corporation and, thereafter, did not exercise
control over the corporation, when the record shows
that he continued to have the ability to control the
cor porat i on.

APPEARANCES.  Herschel W devel and, Esq., Paris, Arkansas, for Gary N
obb; Mary Hlis Rchardson, Esg., and John Austin, Esq., Ufice of the
FHeld Solicitor, US Departnent of the Interior, Knoxville, Tennessee, for
the Ofice of Surface Mning Recl anati on and Enf or cenent .
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

In a Decision dated My 10, 1993, the Acting Orector, Gfice of
Surface Mning Recl amation and Enforcenent (C8V), held that Gary N (obb
owned or controlled Mdwest al and Energy Qorporation (Mdwest), wthin
the neaning of 30 CF. R 8§ 773.5, and that certain surface coal mning
permts issued to corporations owned or controlled by Gobb were
inprovidently issued or transferred in error.

(obb appeal ed that Decision to this Board and the appeal was docket ed
as |BLA 93-415. By Qder dated June 25, 1993, the Board referred the
guestion of whether Gobb owned or controlled Mdwest, and all related
natters, to the Hearings Dvision, Gfice of Hearings and Appeal s (G,
for a hearing and i ssuance of an initial decision subject to appeal to this
Board. 1/

In a March 14, 1994, Decision, Admnistrative Law Judge David Tor bet t
found that Gobb owned or controlled "Mdwest and Poteau Gorporations” and
that Gobb was properly listed in GBVIs Applicant Molator System(AS); 2/
however, he ruled that the period of ownership or control ended on My 31,
1979. (Decision at 13-14.) Judge Torbett nmade no ruling regarding the
Acting Drector's holding that certain surface coal mning permts had been
inprovidently issued or transferred to corporations owned or control |l ed by
obb, and, thus, that issue is not before us.

(obb and CBM have each appeal ed Judge Torbett's Decision. (obb takes
issue wth the findings on ownership and control. The C8Mcharges that
Judge Torbett erred in ruling that the period of ownership or control ended
on May 31, 1979.

Fact ual Background

In 1978 and 1979, Mdwest engaged in surface coal mining operations on
34.76 acres of land in Sebastian Gounty, Arkansas, as the permttee and
operator under surface coal mning permt No. 189 (KKimwn No. 5 Mne), and
as the operator for Poteau on two other surface coal mining permts,

1/ UWhder the current regul atory schene, requests for review of C8V
ownership and control decisions are filed wth the Hearings D vision, GHA
43 CF.R §1381. Any party nay file a petition for discretionary review
by this Board of the decision issued by an administrative | aw judge i n such
acase. 43 CFR § 4. 1387.

2/ The AVSis a conputerized system established and nai ntai ned by C8V)
that identifies and tracks ownership and control links. See RAttston (.
v. Lujan, 798 F. Supp. 344, 345 (WD Va. 1992), aff'd, 66 F.3d 714 (4th
dr. 1995). The systemallows CBMor a state regulatory authority to

"bl ock™ issuance of a permt to an applicant where there is an identified
link between the applicant and anyone wth an out standi ng SMRA vi ol ati on,
or unpaid civil penalties or abandoned mne |land (AM.) recl anation fees.
See Fncastle Mning, Inc. v. Babbitt, 842 F. Supp. 204, 206 (WD Va.
1993). It also allows CBMor the state, based on AVS links, to suspend or
rescind inprovidently issued permts.
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No. 194 (Kimwn No. 6 Mne), and No. 8-79-212 (Kimwn No. 7 Mne). 3/
M dwest shut down all of its mning operations in ctober 1979 and decl ared
bankr upt cy.

In 1979, CBMissued several notices of violation (NO/s) and fail ure-
to-abate cessation orders (GQOs) for various violations of the Surface
Mning Gntrol and Recl anati on Act of 1977 (SMRA), as anended, 30 US C
88 1201-1328 (1994), and its inplenenting regul ations, that arose as a
result of Mdwest's mning activities at the Kknmyn Nos. 5, 6, and 7 mnes.
4/ Follow ng issuance of the NO/s and GQOs, CBMassessed M dwest civil
penal ties, but the conpany failed to pay them In addition, Mdwest failed
to pay AM. fees that accrued as a result of its surface coal mning
operations. The Whited Sates secured judgnents agai nst Mdwest in the
US DOstrict Gourt for the Western Dstrict of Arkansas (Docket Nos. 81-
2128 and 81-2202) for those unpaid civil penalties and AM fees.

O February 25, 1983, (obb, acting through a corporate entity, Seven
Cs onstruction, Inc. (Seven Cs), applied to ADPCE for a permt (No. P
334-M Q) to conduct surface coal mning operations. 5 By letter dated
March 30, 1983, CBMrecommended that ADPCE deny the permit application
"because of M. obb's forner official association and sharehol der interest
in Mdwest Goal Gonpany, " whi ch was responsi bl e for "unabated viol ations. "
(BMEx. 22 at 1.) The (BMstated that it had evidence that "M. (obb's
official involvenent wth [Mdwest] extends well beyond the July 1, 1979,
date of his clained resignation as vice president of th[e] conpany.” Id.
The CBMlater wthdrewits objection to issuance of the permt. (Tr. 178-
79, 407.) And, on August 5, 1983, ADPCE issued the permt, wth the
foll ow ng condition:

This permt is being issued in the shadow of a controversy
between [(BM * * * and Gary Qobb, the principal. However, the
nature and history of the i rmedi ate and surroundi ng area
indicates the areais in dire need of conpl ete recl anation, which
can

3/ The Sate of Arkansas Departnent of Pollution Gontrol and Ecol ogy
(ADPCE) issued the permits on June 19, 1978, Aug. 8, 1978, and July 6,
1979, respectively.

4/ The NOVs and QOs that were issued are as follows: NO/ and GO No. 79-
4-3-4, issued Apr. 10, and July 25, 1979 (Permit No. 189); NOV No. 79-4-3-
10 and QO No. 79-4-12-1, issued July 25, and Sept. 19, 1979 (Permt Nb. 8-
79-212); NO/ No. 79-4-12-3, issued Aug. 30, 1979 (Pernmit No. 8-79-212); NOV
No. 79-4-12-6, issued Sept. 19, 1979 (Permit No. 8-79-212); and NOV Nbo. 79-
4-12-7 and QO No. 79-4-12-2, issued Sept. 19, and Cct. 31, 1979 (Permt No.
194).

5/ Qobb and his wife, Jonita CGobb, were the principal sharehol ders of
Seven C's, which had been incorporated in the Sate of Arkansas on Nov. 10,
1982, (BMEx. 14 at 10.) They were al so the sol e nenbers of its Board of
Drectors and, respectively, President and M ce-President. (CBMEx. 14 at
10.)
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best be acconplished by issuing this permit wth the
understanding that no future permts wll be granted as long as a
controversy exi sts between Gary (obb and C8Vi

(CBMEx. 14 at 8.)

The ADPCE i ssued another permit (No. P-390-M Q) to Seven Cs on
August 26, 1988, and, effective January 23, 1990, ADPCE al so approved the
transfer of renewed permt No. P-328-MQOto Lhited Sates Energy
Resources, Inc. (US Energy), of which Gobb, at that tine, was owner.

The CBM I ater determned, as explained in the Acting Drector's
Decision at 5, that all three permts had been issued or transferred in
error because of (obb's link to Mdwest.

The CGBMnotified Gobb, by letter dated Decenber 23, 1991, that he was
presuned to "own or control™ Mdwest. (Admnistrative Record at 0073.) 6/
The CBM af forded Gobb an opportunity to rebut the presunption. He
responded, submitting a considerabl e anount of material, including an
Qctober 21, 1982, affidavit in which he stated that he was an of ficer of
Mdwest until "[o]n or about July 1, of 1979," surrendered all of his stock
inthe corporation "[i]n Septenber of 1979," and thereafter "had no further
relationship with the corporation as an officer, agent, owner, or
enpl oyee.” (Admnistrative Record at 0063.)

After reviewng the naterials submtted, CBMnotified Gobb, by letter
dated June 16, 1992, that he had failed to rebut the presunption that he
owned or controlled Mdwest throughout the period of his affiliation wth
the conpany, but that Qctober 10, 1979, the date of a minesite hearing,
woul d be considered the date his ownership or control ceased. 7/ The
letter stated: "V& agree that you termnated your association wth this
entity. V¢ propose an ending date, for purposes of the Applicant/M ol ator
System of Qctober 10, 1979, which is the last date we can pl ace you on the
site." (Admnistrative Record at 0037-0038; see also Tr. 232-33.) The C&M
al so afforded Gobb an additional opportunity to rebut the presunption. He
responded on July 14, 1992, asserting that CBMwas barred from pursui ng him
because it had "elected its renedy" by suing Mdwest. (Administrative
Record at 0021.)

6/ The "Admnistrative Record" is a single bound conpilation of docunents
described therein as docunents "supporting the Agency's final decision of
May 10, 1993." It was not introduced as an exhibit at the Septenber 1993
hearing, but is considered part of the admnistrative record in this case.
S nce the docunent is paginated, citations wll be by page nunber.
7/ The CBMapparently arrived at this date based on an Gct. 10, 1979,
report to "CBMHF | es" discussing a mnesite hearing held on that date in
connection wth SMRA violations at the KKnmyn Nos. 6 and 7 mines. (C8V
Bx. 7E)
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In his Decision dated My 10, 1993, the Acting Drector, 83V found
that (bb was a 50- percent sharehol der, an officer, a director, and mne
superintendent of Mdwest; that Mdwest was an operator on Poteau pernit
Nos. 194 and 8-79-212; that Qctober 10, 1979, was the ending date of Gobb's
relationship wth Mdwest; that reclanati on fees were ow ng from coal
produced prior to July 1, 1979, froma mne operated by Mdwest; and that
NO/s and QOs were issued to Mdwest's permit No. 189 and to Poteau s
permt Nos. 194 and 8-79-212 prior to Gctober 10, 1979. The Acting
Drector concluded that (obb was |inked to Mdwest, pursuant to 30 CF. R
88 773.5(b) (1) and 773.5(b)(5), as an owner and controller and that M dwest
was a viol ator responsi ble for unpaid AM. fees; that (bbb was |inked to
Mdwest, pursuant to 30 CF. R 88 773.5(b)(1) and 773.5(b)(5), as an owner
or controller and that Mdwest was a violator responsible for unpai d civil
penal ties for the NOVs and QO s issued prior to Cctober 10, 1979; and that
(obb was |inked to Mdwest, pursuant to 30 CF. R 88 773.5(b)(1),
773.5(b)(2), and 773.5(b)(5), as an owner or controller and that M dwest,
as an operator on Poteau's permit Nos. 194 and 8-79-212, was a viol ator
responsi bl e for unpaid civil penalties for NOV¥s and QO s issued to the
above- nenti oned permts before Gctober 10, 1979. He al so concl uded, based
on (obb's relationship to Mdwest, that two permts (Nos. P-334-M Q0 and P-
390-M Q) were inprovidently issued to Seven Cs and permt No. P-328-M QO
was transferred in error to US Energy.

n appeal , Judge Torbett found, in his March 14, 1994, Decision that
“[t]here is no doubt that, at one tine, [Qobb] was an officer, director,
and sharehol der of Mdwest." (Decision at 10.) However, nmuch of Judge
Torbett's discussion in his Decision centered on an anal ysis of when Gobb' s
relationship wth Mdwest termnated. He found that "[t]estinony and
physi cal evi dence denonstrate that [ Gobb] was not on the mne site or
connected wth Mdwest as an officer or director after My of 1979." Id.
at 12. Judge Torbett determned that Gobb's continued interest in the
corporation as a sharehol der was not sufficient to link himto the conpany
because (obb "did not exercise control over the conpany through his rol e as
a stockhol der." Id.

Judge Torbett further found that "Mdwest was the operator on the
Poteau mne sites,” but that because the violations at those mnesites,
which resulted in civil penalties, occurred after Gobb "l eft Mdwest by the
end of May 1979, obb could not "be hel d responsi bl e for violations which
occurred after that date.” (Decision at 13.)

Fnally, Judge Torbett denied a notion to dismss filed by Gobb, which
was, in essence, a request for summary disposition of the case, because C8M
allegedly failed to notify Gobb of the Qs issued to Mdwest, as required
by 30 CF. R 8§ 843.11(g). That regulation requires that CSM provide
witten notice wthin 60 days of issuing a QOto any person identified as
an owner or controller under 30 CF. R 88 773.17(i) and 778.13(c). Judge
Torbett pointed out that 30 CF.R 8§ 773.17(i) specifically refers to 30
CF R 8 843.11, a pernanent programregul ation. He concluded that the
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witten notice requirenent of that pernanent programregul ation did not
apply to AOs such as those in this case, which had been i ssued under the
i nteri mprogram

In his appeal, Gobb states that it is his "contention that the issue
of ownership and control is not rel evant because the Governnent failed to
provide notices required by 30 CF. R 843.11(g)." (Cobb Brief at 3.) He
asserts that Judge Torbett erred in denying his notion to dismss for |ack
of notice because there is no evidence in the record that during the tine
in question "the Federal Governnent was operating the programon an
inter[i]mbasis.” (Qobb Brief at 8) Inthe alternative, he argues that
he did not own or control Mdwest and/or Poteau. A though he acknow edges
that Mdwest was an operator of Poteau, (obb contends that he was nerely an
enpl oyee of Mdwest and had no control over any of its operations. He
argues that the record shows that he rebutted the presunption that he was
an owner or controller of Mdwest. He states that "Judge Torbett did not
err in holding Gary Gobb's ending date with Mdwest was My 31, 1979."
(Gobb Brief at 7.)

Inits appeal, (BMstates that Judge Torbett properly hel d that Gobb

was an owner or controller of Mdwest and an owner or controller of Poteau.

However, (8Mal |l eges that Judge Torbett erred in finding that Gobb' s
relationship wth Mdwest termnated at the end of May 1979. The C&M
asserts that the evidence in the case shows that, as a 50- percent

sharehol der in Mdwest, (obb was an owner and control l er of Mdwest, even
beyond the date (Cctober 10, 1979) found by the Acting Drector, C8V)
"through the date of the hearing." (CBMBrief at 28.)

n January 31, 1997, the Lhited Sates Gourt of Appeal s for the
Dstrict of Golunbia issued a decision in National Mning Association v.
Lhited Sates Departnent of the Interior, 105 F.3d 691 (DC Qr. 1997),
which involved, inter alia, a challenge to CBMs ownership and control
rule. The Qourt described the rule, as follows at page 693:

In 1988, CBMissued the ownership and control rule. See 53
Fed. Reg. 38,868 (1988); see also 30 CF.R § 773.5, 773.15(b).
Section 773.5 states that certain relationships constitute
ownership and control of mining operations and that other
rel ati onshi ps are presuned to constitute ownership or control.
See 30 CF R 8 773.5. UWhder section 773.15(b)(1), if G8Mor the
state regul atory authority concl udes that "any surface coal
mning and recl amati on operati on owned or controlled by either
the applicant or by any person who owns or controls the
applicant” is currently in violation of SMRA it "shall not
issue the permt." 1d. 8§ 773.15(b)(1). Together, these
regul ati ons "track ownership up and down a corporate chain," 53
Fed. Reg. at 38,875--as well as across the chain--so | ong as
control is present.
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The Gourt found that in section 510(c) of SMRA 30 US C § 1260(c)
(1994), ongress

spoke precisely to the question at issue--nanely, whose
violations are relevant before an applicant's permt can be

bl ocked. n this question, therefore, there is no gap for the
agency to fill--once CGBMi(or the state regul atory authority) has
determned who the "applicant” is, it may only consider the

viol ations of operations owed or controlled by the applicant.
The ownership and control rul e, however, sweeps nuch nore

broadl y, blocking permts if an operation owned or controlled "by
either the applicant or by any person who owns or control s the
applicant” is currently inviolation of SMRA 30 CFR 8§
773.15(b) (1) (enphasis added). Because the ownership and control
rule conflicts wth the plain neaning of section 510(c), it is
unl awf ul .

Id.

Thereafter, on March 28, 1997, the Lhited Sates Gourt of Appeal s for
the Dstrict of ol unbia denied petitions for rehearing in the National
Mning Associ ation case. n April 21, 1997, CBMissued an interi mfinal
rule, effective April 3, 1997, inter alia, to "cure" the "defect” in the
ownership and control rule identified by the Gourt. 62 Fed. Reg. 19450
(Apr. 21, 1997).

In an Oder dated June 5, 1997, this Board directed C8Vito brief the
Board on the effect of the National Goal Associ ati on deci sion and C8M s
subsequent rul enaking on this case. The GBMresponded by asserting that

[n]one of the issues reviewed by Judge Torbett or appeal ed to the
Board by either of the parties are affected by the Nati onal

M ni ng deci sion or by the new ownership and control regul ations.
Snply put, the National Mning decision and the April 21, 1997
changes to the ownership and control regulations only affect
nmatters that occur after the ownership and control deternmination
is made by CGBMand reviewed admnistratively by GHA

(CBM Response at 3.) obb disagrees, asserting that the National Goal
Associ ation case "is directly on point inthe case at bar." ((bb Response
at 2.) 8

[1] Section 510(c) of SMRA 30 US C § 1260(c) (1994), requires
that, as a condition of obtaining a new surface coal mining permt, a
permt applicant nust submt proof that any existing SMORA viol ation,
caused by surface coal mining operations, which it "owed or controlled,"
has

8/ The CBMfiled a notion seeking | eave to reply to the Response filed by
(obb. The CGBMfiled its reply wth its nmotion. The notion is granted and
the reply is included as part of the record in this case.
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been corrected or is in the process of being corrected, to the satisfaction
of the appropriate regulatory authority. The effect of section 510(c) of
SMRA and its inplenenting regul ations, is not to make an appl i cant
personally liable for the SMIRA viol ation, including any unpaid civil

penal ties and AML fees, of another individual or entity, but rather, by

w thholding a permt, to provide a powerful incentive for the applicant,
who is deened partially responsi bl e by virtue of ownership or control of
the offending party at the relevant tine, to renedy the violation. See 53
Fed. Reg. 38868-75 (Cct. 3, 1988); Arch Mneral Gorp. v. Babbitt, 894 F.
Supp. 974, 986 (S D W Va. 1995), appeal pending, No. 95-2793 (4th dr.
Sept. 27, 1995). 9/

What constitutes ownership or control by an applicant is defined by 30
CFR 8 773.5, which provides that "[o]wned or control |l ed and owns or
control s nean any one or a conbi nati on of the relationshi ps specified in
paragraphs (a) and (b) of this definition." 10/ Paragraph (a) of 30 CF. R
§ 773.5 identifies those rel ationships that are concl usively deened to
constitute ownership or control. That paragraph is not at issue inthis
case; paragraph (b) is.

Paragraph (b) sets forth relationships that create a rebuttabl e
presunption that an applicant "ows or controls" an individual or entity.
It provides:

(b) The follow ng rel ationshi ps are presuned to constitute
ownership or control unl ess a person can denonstrate that the
person subject to the presunption does not in fact have the
authority directly or indirectly to determne the nanner in which
the rel evant surface coal mining operation is conduct ed:

(1) Being an officer or director of an entity;

9/ It is clear that Judge Torbett erred in his decision when he stated
that, by linking Gobb to Mdwest, CBViwas attenpting to "hol d [ Gobb]
personally liable for a debt [Mdwest's unpaid civil penalties and AML
fees] not discharged in his bankruptcy.” (Decision at 13.) Inits brief,
CBMstates that "[a]s a matter of lawand regulation, CG8Viis not attenpting
to hold M. (obb personally liable for a debt or personally responsible for
aliability of Mdwest.”" (CaMBrief at 21-22.) Judge Torbett's Decision
is nodified accordingly.

10/ Follow ng issuance of the National Mning Association decision, C8M
issued its interimfinal rule, effective Apr. 3, 1997. It repronul gated 30
CFR 8 773.5 wthout any change, reasoning in the preanbl e that "the
definition itself presents no conflict wth the court's interpretation of
section 510(c) of the [SMRA." 62 Fed. Reg. 19452 (Apr. 21, 1997). It
further stated: "The rationale for the text of the definitionis set forth
indetail inthe preanble to the 1988 rul enaki ng at 53 FR 38868-80 (Cct ober
3, 1988)." Id.
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(2) Being the operator of a surface coal mining operation;

(3) Having the ability to conmt the financial or real
property assets or working resources of an entity;

(4) Being a general partner in a partnership;

(5) Based on the instrunents of ownership or the voting
securities of a corporate entity, owning of record 10 through 50
percent of the entity; or

(6) Oming or controlling coal to be mned by anot her person
under a | ease, subl ease or other contract and having the right to
recei ve such coal after mning or having authority to deternmne
the manner in which that person or another person conducts a
surface coal mning operation.

"Paragraph (b) of the definition includes those persons, who by virtue
of their relationship to an entity, woul d ordinarily be in a position to
exercise control over that entity." 53 Fed. Reg. 38871 (Crt. 3, 1988).
Wiere one or nore of the rel ationships set forth in paragraph (b) exists, a
presunption arises, and the ultinate burden to overcone the presunption is
on the party challengl ngit. Id. It may do so by presenting a
preponder ance of evi dence. See J Jarres Sour, Inc. v. GBM 133 | BLA 123, 178,
102 Interior Dec. 32, 59 (1995).

The evi dence in the record shows the foll ow ng regardi ng Gobb' s
relationship to Mdwest. 12/ Madwest was originally incorporated in the
Sate

11/ The (BMpetitioned for reviewby the Orector, (fice of Hearings and
Appeal s, of the Board's Sour Decision. On April 15 1996, Director Barry
HIl issued a Decision, Janes Spur, Inc. v. CGB8V 12 CHA 133, 103 |1.D
(1996), affirmng Spur. Subsequently, Solicitor John D Leshy issued an
M Qpi nion on Dec. 5, 1996, concurred in by the Secretary, nodifying in part
the Orector's Spur Deci si on, stating that "sone of the reasoni ng contai ned
inthe opinionis flaned * * * and should not be followed in future

appl i cations except consistent wth the anal ysis provided below " The
Solicitor's analysis related to 30 CF. R 8§ 773.5(b)(6), which he referred
to as the "contract mning" provision of the rules. Paragraph (b)(6) is
not at issue in the present case.

12/ The (BMdeternined that there was an "ownership or control |ink" from
Qobb to Mdwest and Poteau. obb's link to Poteau was based on his link to
Mdwest and, in turn, its link to Poteau, which was based on the
presunption arising fromM dvest ' s status, now admtted by Gobb, as the
‘operator” under Poteau' s permts. 30 CF R 8§ 773.5(b); see Acting
Drector's Decision at 4, 6; (bb Appeal Brief at 7, 14-16. The CBMhel d
that this presunption had not been rebutt ed by Gobb, noting that he had
nade no effort to do so: "No evidence was present ed to show that M dwest
was not an owner or controller of the Poteau permts.” (Acting Drector's
Decision at 4.) Thus, Judge Torbett properly concluded that M dwest owned
or controlled Poteau. V& focus on obb's relationship to Mdwest.
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of Arkansas on March 23, 1977, by Janmes Gunnel | s and Gobb, who el ected

t hensel ves the corporation's first Board of Drectors. (CGBMEx. 1 at 2-3;
see also Tr. 51, 417.) According to Mdwest's "By-Laws,” the Board of
Drectors had "general control of the property and busi ness" of the
corporation. (CBMEx. 1 at 8.) The officers of the corporation were:
@nnel I's, President; (obb, Secretary/ Treasurer; and R chard Carpenter, the
corporation's attorney, Mice President. (CBMEx. 1 at 5.) 13/ See also
Tr. 51, 417. Qnnells and bb each recei ved 50 percent (500 shares) of
the total outstanding shares of the conpany. (CBMEx. 1 at 6, 22, 23; Tr.
51; Admnistrative Record at 0089.) 14/ A the first annual neeting of the
sharehol ders on April 15, 1978, Qunnells and obb, according to the mnutes
of that neeting, reelected thenselves to the Board (GBMEx. 1 at 21.)
Thus, it is clear, as Judge Torbett found, that Gobb was, at one tine, a
50- percent sharehol der, a director, and an officer of M dwest.

Judge Torbett al so found, however, that (obb was "not * * * connected
wth Mdwest as an officer or director after May of 1979." (Decision at
12.) He also ruled that while obb retai ned his 50-percent stockhol ding in
M dwest, (obb "did not exercise control over the conpany through his role
as stockhol der," and, thus, was an owner or controller of Mdwest only
through the last day of My 1979. 1d. at 12-13. W& conclude, for the
foll ow ng reasons, that Judge Torbett erred in establishing the ending date
for Gobb's relationship wth M dwest.

Much of the testinmony in the record regardi ng when Gobb termnated his
relationship wth Mdwest relates not to his status as an officer or
director of the conpany but to Gobb's status as an enpl oyee of the conpany.

Ema Jenni ngs, who had worked as Mdwest's secretary inits nain offices
in Fort Smth, Arkansas, fromFebruary 1978 until she herself quit before
the end of June 1979, testified that Gobb quit a few weeks before she did.

(Tr. 375-76, 379-80, 382-83; see al so Administrative Record at 0065,
0130.) L.B Glbow an enpl oyee of Mdwest, placed it "on or about the
mddl e of June, 1979." (Admnistrative Record at 0134.) Hoyd G Durham
Chief, Surface Mning and Recl anation Dvision, ADPCE in 1979 and at the
tine of the hearing, testified that Gbb quit in the sumer 1979. (Tr.
164- 65, 194.) Aso, the record contains a My 30, 1979, report by Donna
J. Giffin, an GBMinspector, regarding a My 16, 1979, inspection of one
of Mdwest's mnes, which states: "No conpany personnel were present; the
superintendent has resigned, and the acting superintendent was
unavai lable.” (QGobb Ex. 12 at 1.) Qunnells testified that Gobb woul d have
been

13/ There is evidence that bb al so assuned other roles as an officer of
the corporation. Thus, at various tines in 1978 and later, he personally
held hinself out to be Mice President. See GBMEx. 4 at 5, GBMEx. 13B
Administrative Record at 0058.

14/ Madwest was authorized, by its articles of incorporation, to issue
10,000 shares of stock. (CBMEx. 3 at 3.) However, Qunnells testified
that there were never any nore than 1,000 shares outstanding, and that no
shares were ever hel d by anyone other than he and Gobb. (Tr. 51.)
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t he superintendent who had resigned. (Tr. 74.) Thus, the record supports
afinding that Gobb quit his enpl oynent wth Mdwest at the |latest by My
31, 1979.

However, such a finding is not dispositive of when he resigned as an
officer and/or a director of Mdwest. Despite a claimby obb in an
affidavit dated Gctober 21, 1982, that he submitted, "on or about July 1,
1979," his "witten notice of resignation as an officer of the corporation’
(BMEX. 14 at 2), he testified at the hearing that he did not do so in
witing. (Tr. 419.) Rather, when asked when he resigned as a director and
an officer, (obb testified that he verbally told Gunnell's in May 1979
sinply that he "quit everything.” (Tr. 419.) obb fixed the date as
"right around between the 1st and 15th of My. Hrst part of My." (Tr.
411.) Thus, Qobb contends, and Judge Torbett found, that his resignation
as an officer and director of Mdwest coincided wth his termnation of
enpl oynent. Qur review of the record does not support Gobb's contention or
Judge Torbett's finding.

Judge Torbett stated that "[t]estinony and physical evi dence
denonstrate that the Applicant was not on the mine site or connected wth
Mdwest as an officer or director after May of 1979." (Decision at 12.)
However, CGBMpoints to the Gtober 1, 1982, (obb affidavit, which Gobb
submitted in conjunction wth Seven Cs 1983 permit application in which
(obb stated that "[o]n or about July 1, of 1979," he submtted his witten
notice of resignation as an officer of Mdwest; that he had no nanageri al
responsibility or control of the affairs of Mdwest after that date; that
he had "surrendered” all this stock back to Mdwest in Septenber 1979, as
evi denced by an attached letter; and that after Septenber 1979, he had no
further relationship wth Mdwest as an officer, agent, owner, or enpl oyee.

(BMEx. 14 at 2.) 15/

VW agree wth CGBMthat this 1982 affidavit shoul d be gi ven nore wei ght
than (obb's testinony at the hearing regarding a date at whi ch he
termnated his role as an officer and/or director of Mdwest. It is nore
likely than not that Gobb's recol | ection regarding termnation of his
rel ationship was clearer 3 years thereafter than at the tine of the
hearing, 14 years later. Mreover, at the tine he prepared his 1982
affidavit he was not

15/ The letter referred to by Gobb, addressed to Gunnells and dated Sept.
1, 1979, did not amount to a surrender. Rather, it advised Gunnells of
obb's offer to sell his stock to QunnelIs at a predetermned pri ce.
(Admnistrative Record at 0064.) There is no evidence in the record that
the stock was ever sold to Qunnells or anyone else. In fact, in a 1983
personal bankruptcy petition, (obb |isted the stock anong his assets,

al though he assigned it a value of $0. See Decision at 13.
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attenpting to rebut an AVSlink. In addition, ina July 7, 1983,
deposition given by Gobb in connection with two civil suits agai nst

M dwest, he stated, in response to the question of when he departed the
conpany: "The first part of July 1979." (Admnistrative Record at 0090.)
A'so, his wfe prepared an affidavit in 1983 addressi ng Gobb' s cessation
of enploynent wth Mdwest. (CBMEx. 26.) She stated therein that he
termnated his enpl oynent in early July 1979. She did not distinguish
therein between his roles as enpl oyee, officer, director, and sharehol der
of Mdwest. Neverthel ess, the affidavits support a finding of ownership or
control beyond the date sel ected by Judge Torbett.

[2] Regarding obb's stock ownership, CBVargues that the Judge
properly recogni zed that there was a rebuttabl e presunption that Gobb' s
ownership or control continued after May 31, 1979, by virtue of his
conti nued ownership of 50 percent of the stock of Mdwest. However, 8V
asserts that the Judge erroneously concl uded that Gobb had rebutted that
presunption where there was no proof that he had ever actual ly exercised
authority to determine the manner in which mning operations were conduct ed
through his stockhol der interest. Rather, CGBMargues that this presunption
could only be rebutted by proof that Gobb |acked the authority itsel f, and
states that not only was there no such proof, but that the evidence was to
the contrary.

Ve clearly rejected in Janes Spur, Inc. v. CGBM 133 IBLA at 181, 102
|.D at 61, the assertion that the "authority to determne the manner in
whi ch mini ng operations were conducted nust have been exerci sed in order
for there to have been "control,'" and thus held that the Admnistrative
Law Judge had applied an "incorrect standard of |aw' where he had required
such a showng. Rather, we held: "The regulationis clear that it is
enough that the party have "authority' to take such action. It is not
required that such authority actually have been exercised.” 1d.

In arguing that Judge Torbett utilized an incorrect standard in this
case, (BMrefers to the foll ow ng passage in his deci sion:

The undersigned finds that Applicant did not exercise control
over the conpany through his role as stockhol der. QGunnells’
attitude toward Gobb's power as a stockhol der is denonstrated by
the fact that he cut off all communication wth Applicant after
Applicant quit in [My] 1979. There is no record of a

sharehol der’'s neeting in 1979 or at anytine before the conpany
decl ared bankruptcy. Gunnells testified that he did not see Gobb
and did not informhimthat the conpany was about to declare
bankruptcy. It is clear that Gobb had no influence over M dwest
fromthe day he quit.

(Decision at 12-13 (enphasis added).) The CBMnakes particul ar reference
to the underscored | anguage. See CBMBrief at 18. This |anguage clearly
refers to Qobb's failure to exercise control over Mdwest through his rol e
as a sharehol der. However, it is wong to state that the Judge | ooked only
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at whet her Gobb actual |y exercised control. The concluding sentence in the
guot ed passage reflects the Judge's finding that Gobb | acked such
authority, or "influence," as demonstrated by all the evidence that, after
Qobb quit in My 1979, GQunnells effectively precluded his ability to exert
any authority, by not involving himat all in any conpany affairs. Thus,
we concl ude that Judge Torbett did eval uate the evi dence based on the
proper |egal standard.

The only question is whether his eval uation of the evidence was fl aned
when he found, essentially, that Gobb no I onger had the ability to control
Mdwest after he severed his relationship wth the conpany in 1979. V¢
hol d that he nade a proper evidentiary finding wth regard to Gobb' s
ability, but not as to the date. The record taken as a whol e denonstrat es
that (obb lost any ability to control Mdwest in 1979. However, based on
our discussion above, and for the foll ow ng reasons, we date that |oss of
control fromQrtober 10, 1979, rather than My 31, 1979, as rul ed by Judge
Torbett.

The record contains a report to "CBMH |l es," dated Gctober 10, 1979,
by Earl Bandy, Jr., an CBM Recl amation Specialist ((BMEx. 7E), discussing
amnesite hearing that occurred that day at two sites, the K nmwn #6 nmine
and the Kinwyn #7 mine, regarding violations at those mnesites. The
report lists GQunnells "(Supt.)," Qobb ("stockhol der”), and three ot her
individuals as the "Q. Representatives" attending the hearing, along wth
two CBMofficials and three representatives of the state regul atory
authority. 1d. at 1. Attached to the report of the mnesite hearing is a
sign-up sheet bearing the signatures of each of those 10 individuals |listed
inthe report. The sheet bears the signature "Gary N Qobb," next to which
appears, in the sane handwiting, the designation "Sockholder.” 1d. at 3.

The report does not record any statenent nade by (obb, but this is

under st andabl e considering that it notes, at the outset, that Gunnells was
the "spokesnan for the conpany." 1d. at 1. Athough Bandy testified at
the hearing in 1993 that he had no i ndependent recol | ection of (obb's
presence at the 1979 mnesite hearing (Tr. 257-58), he stated that, based
on his reviewof the records of that mnesite hearing in preparation for
the hearing, Qobb "had signed in as shareholder.” (Tr. 234.) obb states
that he was not there, and denies signing the sheet. (Tr. 408-09.)

Despite Gobb's denial, a conparison of the Gobb signature on the mnesite
hearing sign-up sheet with other docunents in the case record, on which his
signature appears, clearly shows that the signature on the mnesite hearing
sign-up sheet is his. See Tr. 302-303.

The minesite hearing report and sign-up sheet are persuasi ve evi dence
that contradicts Judge Torbett's statenent that "Gunnel|'s attitude toward
obb' s power as a stockhol der is denonstrated by the fact that he cut of f
all communication wth Applicant after Applicant quit in 1979." (Decision
at 12.) It isclear that Gunnells did not "cut off all communication"” wth
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(obb, having decided to attend the Gctober 10, 1979, minesite hearing.
Accordingly, we reverse Judge Torbett's finding on the date of |oss of
control . 16/

obb al | eges that ownership and control is not even an issue in this
case because Judge Torbett erred in denying his notion to dismss CBMs
finding of an A/S1link, on the basis that CBVihad failed, as required by 30
CFR 8 843.11(g), tonotify himin witing, wthin 60 days of issuance of
the AOs, that they had been issued and that he had been identified as an
owler or controller. As noted above, Judge Torbett did so based on his
concl usion that such notice was not required by that pernanent program
regul ati on because the GO's were issued in 1979 under the interi mprogram
regul ations, and the interimprogramregul ati ons did not require such
not i ce.

The notice requirenent is found only in the inspection and enfor cenent
procedural regulations (30 CF. R Subchapter L) of the perrnanent program
The Sate of Arkansas pernanent programwas approved on January 22, 1982.
30 CFR 8904.10. The Qs inthis case were issued prior to that date.
As a natter of law the pernmanent programrequirenents apply only to
cessation orders issued after adoption of the permanent program The QOs
inthis case were i ssued under the interimprogram As such, they were
subject to the interimprogramregul ations. Those regul ations did not
include a notice requirenent such as that included in 30 CF. R § 904. 10.

Qobb conpl ains that there is no evidence in the record that CBMwas
operating the programon an interimbasis. The CGBMwas not required to
i ntroduce evidence at the hearing concerning the date that the Sate of
Arkansas adopted the permanent program That date is found in the
regul ati ons and all persons are deened to have know edge of the
Departnent’' s regul ations. See Donal dson G eek Mning . v. GV 111 I BLA
289, 296 (1989), aff'd, No. 89-0314-P (C5 (WD Ky. July 18, 1991). Judge
Torbett properly denied Gobb's notion to dismss. 17/

(obb has rai sed various issues related to due process, |aches, or
est oppel contendi ng that a conbi nati on of those doctrines precludes a
finding that he owned or controlled Mdwest. Gobb had anpl e opportunity
bef ore Judge Torbett and this Board to present his case chal |l enging CBMs
determnation of ownership or control. To the extent his due process

16/ Ve find no support for extending the date of control to the date of
the hearing as urged by counsel for C8V

17/ The CGBMhas noved to strike Qobb's "Appeal Brief,"” alleging that it
was not filed, as required by 43 CF. R § 4.1273(a), on or before 30 days
after he filed a notice of appeal, and no extension of tine had been
granted. It also seeks to strike the cover letter that acconpani ed Gobb' s
appeal brief. There is no evidence that CBViwas prej udi ced by those
filings. The notion to strike is denied.
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argunents rai se constitutional questions, this Board is not the proper
forumto rule on those questions. Sone v. GBM 114 | BLA 353, 357-58
(1990). Laches is not applicable in this case. See Lhited Sates v.
Summerlin, 310 US 414, 416 (1940); Fenont Goal . v. G3M 135 IBLA 94,
99 (1996). And, we find no affirmati ve msconduct by CG8Min this case,

whi ch woul d be critical to invoking estoppel. See Schweiker v. Hansen, 450
US 785 788-89 (1981); lLhited Sates v. Rver Goal (., 748 F.2d 1103,
1108 (6th dr. 1984); MNabb Goal . v. (GBM 105 IBLA 29, 37 (1988).

Fnally, we find that the Decision in National Mning Associ ation does
not control any of the issues related to ownership or control under 30
CFR 8 773.5raised on appeal inthis case. Wether or not that Decision
woul d affect the determnation of the Acting ODrector, C8V in this case
that certain surface coal mning permts issued to corporations owed or
controll ed by Gobb were inprovidently issued or transferred in error is not
bef ore us.

V¢ concl ude that Judge Torbett properly upheld CBMs deternmination
that (obb owned or controll ed Mdwest and Poteau, wthin the neani ng of 30
CFR 8 773.5 but that his ruling that such ownership or control ended on
May 31, 1979, nust be reversed because the record shows that Gobb had the
ability to control Mdwest, within the neaning of the regulation, up to and
incl uding Gctober 10, 1979. 18/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part, as nodified, and reversed in part.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

T Britt Price
Admini strative Judge

18/ (obb requested oral argunent in this case. Because we believe the
positions of the parties were adequately presented in their witten

subm ssi ons, we concl ude that no useful purpose woul d be served by granting
oral argunent. The request is denied.
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